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JURISDICTION OF COURT 
Jurisdiction is conferred on the Utah Court of Appeals pursuant to the provisions 
of Section 78-2a-3(e) of Utah Code Annotated. 
ISSUES PRESENTED FOR REVIEW. STANDARD OF REVIEW. 
AND CITATION OF RECORD 
POINT I 
WHETHER THE TRIAL COURT'S SENTENCE FOR DUI WAS PATENTLY ILLEGAL. 
The issue preserved by the Defendant/Appellant is whether that portion of 
Defendant/Appellant's sentence for DUI was so patently illegal that this court can 
vacate said portion of the sentence without first remanding the case to the trial court. 
STANDARD OF REVIEW 
The standard of review for a simple legal interpretation of a rule or statute is 
correctness. 
"Legal determinations.. .are defined as those which are not of fact but are 
essentially of rules or principles uniformly applied to persons of similar qualities 
and status and similar circumstances." State v. Pena. 869 P.2d 932, 935 (Utah 
1994). 
"When reviewing legal determinations, an 'appellate court decides the matter for 
itself and does not defer in any degree to the trial judge's determination of law." 
Id. at 936. 
CITATION OF RECORD 
Judgment and Sentence. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS. STATUTES. 
ORDINANCES. RULES. AND REGULATIONS 
A. Section 41-6-44(2)(a)(i) and (ii) provide: 
A person may not operate or be in actual physical control of a 
motor vehicle within this state if the person: 
1 
(i) has sufficient alcohol in the person's body that a 
subsequent chemical test shows that the person has a 
blood or breath alcohol concentration of .08 grams or 
greater at the time of the test; 
(ii) is under the influence of alcohol, any drug, or the 
combined influence of alcohol and any drug to a 
degree that renders the person incapable of safely 
operating a vehicle. 
B. Section 41-6-44(3)(a)(i) Utah Code Annotated provides: 
A person convicted the first or second time of a violation of 
Subsections (2)(a)(i) through (iii) is guilty of a: 
(i) class B misdemeanor. 
C. Section 41-6-44(6)(a)(i) Utah Code Annotated provides: 
A conviction for a violation of Subsection (2) is a third degree felony if it is: 
(i) a third or subsequent conviction under this section within ten 
years of two or more prior convictions. 
D. Rule 22(e) of the Utah Rules of Criminal Procedure provides: 
(e) The court may correct an illegal sentence, or a sentence 
imposed in an illegal manner, at any time. 
STATEMENT OF CASE 
A. Nature of Case: 
Defendant/Appellant seeks vacating that portion of his Sentence, Judgment, 
Commitment sentencing Defendant/Appellant to driving under the influence of 
alcohol/drugs, a 3rd degree felony, rather than a class B misdemeanor found guilty by 
the court. 
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B. Course of Proceeding: 
Defendant/Appellant was arrested on August 8, 2001, for Driving Under the 
Influence of Ale/Drugs, Open Container/Drinking Alcohol in a Vehicle, and Driving With 
Wrong Class of License, and Defective Equipment. On or about August 17, 2001, the 
State of Utah, through its Deputy Cache County Attorney, Tony C. Baird, filed a criminal 
information against the above-named Defendant/Appellant charging 
Defendant/Appellant with Driving Under the Influence of Alcohol and/or Drugs (with 
priors), a 3rd degree felony. Defendant/Appellant was also charged with Open 
Container in a Vehicle, a class C misdemeanor; Driving Without a Valid License, a 
class C misdemeanor; and Defective Equipment, a class C misdemeanor. Trial was 
held on September 6, 2002. On or about October 2, 2003, Defendant/Appellant filed 
his Brief in Opposition to Plaintiff's Motion to Include Enhancement. On October 4, 
2003, Plaintiff/Appellee filed its Response Brief in Support of Consideration of Prior 
Judgment of Enhancement. On September 15, 2003, Sentencing was held. On 
September 17, 2004, the court signed the Sentence, Judgment, Commitment. A Notice 
of Appeal was filed on October 15, 2003. 
C. Disposition of the Court below: 
Sentence, Judgment, Commitment was signed and entered on September 17, 
2001. A Notice of Appeal was signed and entered on October 15, 2003. 
STATEMENT OF FACTS 
On or about the 8th day of August, 2001, Officer Brett Randall of the Logan City 
Police Department observed Defendant/Appellant's vehicle eastbound on Center 
3 
Street, City of Logan, County of Cache, State of Utah, without it's headlights on and 
later observed Defendant/Appellant what appeared to be drinking beer in his vehicle 
(1Rec. 3). 
Defendant/Appellant was then stopped, observed, questioned, and asked to 
preform field sobriety tests (1Rec. 4-19). Defendant/Appellant was subsequently 
arrested (1Rec. 19). 
On or about August 20, 2001, the State of Utah, through its Deputy Cache 
County Attorney, Tony C. Baird, filed a criminal information against the above-named 
Defendant/Appellant which charged Defendant/Appellant with Count I: Driving Under 
the Influence of Alcohol and/or Drugs (with priors), a third degree felony, in violation of 
Utah Code Ann. § 41-6-44, as follows: 
COUNT I: 
DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS 
(WITH PRIORS), a third degree felony, in violation of Utah Code Ann. 
§41-6-44, as follows: 
That JAMES J. QUINN on or about 8/8/2001, did operate or was in actual 
physical control of a vehicle, and 
(i) has sufficient alcohol in his body that a chemical test given within two 
hours of the alleged operation or physical control showed that the 
defendant had a blood or breath alcohol concentration of .08 grams or 
greater; or 
(ii) was under the influence of alcohol, any drug, or the combined 
influence of alcohol and any drug to a degree which rendered the 
defendant incapable of safely operating a vehicle; 
and the defendant (i) had two or more prior convictions under Utah Code 
§ 41-6-44 withing ten years of this violation; or (ii) a conviction of: 
(A) automobile homicide under Section 76-5-207 that was committed after 
July 1, 2001; or (B) a felony violation under Utah Code § 41-6-44 that was 
committed after July 1, 2001. 
1
 Transcript of Bench Trial, September 6, 2002 (Rec.) 
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Defendant/Appellant was also charged with open container in a vehicle, a 
class C misdemeanor, driving without a valid license, a class C misdemeanor, an 
defective equipment, a class C misdemeanor (2lndex 1). 
Trial was held on September 6, 2002, evidence was presented by 
Plaintiff/Appellee alleging two (2) previous convictions of Defendant/Appellant for DUI 
(1Rec. 24-28). 
At the conclusion of trial in Defendant/Appellant's closing argument, 
Defendant/Appellant argued that "there has been no evidence brought before this court 
that on the prior conviction where the Defendant [Appellant] entered a guilty plea that 
this Defendant [Appellant] was advised of these rights [constitutional rights]. For these 
reasons, I feel the State has failed to meet their burden of proof that this charge should 
be enhanceable to a 3rd degree felony." (1Rec 59-64). 
After the State of Utah presented its counter argument (1Rec. 64-66), the court 
made the following ruling: 
"Now, what I'll do Mr. Skabelund, if you want to pursue that, I will allow you to 
brief the issue, and then, counsel, you may respond. You may have a response 
time. The purpose for that is to determine whether or not it is a 3rd degree felony 
or a lesser included offense of a DUI, a class B misdemeanor. I found him guilty 
of a class B misdemeanor. It is whether or not he is guilty of the enhancement 
as well." (1Rec. 67). 
Defendant/Appellant filed his brief in opposition to Plaintiff/Appellant's Motion to 
Include Enhancement on October 2, 2003 (2lndex 87). 
The State of Utah filed its responsive brief in support of consideration of prior 
judgment for enhancement on October 4, 2003 (2lndex 92). 
2
 Index of Rec. (Index) 
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Sentencing was held on September 15, 2003. At the Sentencing, the court 
stated: 
"I understand we have a 3rd degree felony, Driving Under the Influence, Driving 
With the Wrong Class of License, and Open Container. Any reason sentence 
should not be passed at this time?" (3Rec. 2-3). 
The court then sentenced Defendant/Appellant to serve not more than five (5) 
years in the Utah State Penitentiary and pay a fine of $1,200 for the statutory surcharge 
(3Rec. 2-3). 
The court then further went on to sentence Defendant/Appellant for Driving 
Under the Wrong Class of License and Open Container stating: 
"On each of those, he [Defendant/Appellant] will receive a ten (10) day jail 
sentence. That will run concurrent with what he [Defendant/Appellant] already 
is serving." (3Rec. 3). 
A Sentence, Judgment, Commitment was signed and entered by the court on 
September 17, 2003. (2lndex 114). 
SUMMARY OF ARGUMENT 
The trial court's Sentence, Judgment, Commitment of Defendant/Appellant 
dealing with the DUI was patently illegal in that it sentenced Defendant/Appellant to a 
sentence consistent with a 3rd degree felony when Defendant/Appellant was found 
guilty of a class B misdemeanor. Utah Code Ann. § 76-3-203; Utah Code Ann. 
§ 76-3-204. 
3
 Transcript of Sentencing Hearing, September 15, 2003 (Rec. 2-3). 
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ARGUMENT 
(Point I) 
DEFENDANT/APPELLANTS SENTENCE FOR DUI WAS PATENTLY ILLEGAL IN 
THAT IT SENTENCED HIM TO A SENTENCE CONSISTENT TO THAT OF A 3RD 
DEGREE FELONY WHEN DEFENDANT/APPELLANT WAS ONLY FOUND GUILTY 
OF A CLASS B MISDEMEANOR. 
The trial court found Defendant/Appellant guilty of a DUI, a class B 
misdemeanor. At the conclusion of the trial, the court allowed the parties to brief the 
issue whether Defendant/Appellant's conviction for DUI should be enhanced from a 
class B misdemeanor to a 3rd degree felony. After the parties submitted their briefs, the 
trial court failed to rule on the enhancement from a class B misdemeanor to a 
3rd degree felony4. Nonetheless, at sentencing, Defendant/Appellant was sentenced on 
his DUI conviction to a sentence consistent with a 3rd degree felony5 when 
Defendant/Appellant was only found guilty of a class B misdemeanor6. 
Rule 22(e) of the Utah Rules of Criminal Procedure provides: 
"The court may correct an illegal sentence, or sentence imposed in an illegal 
manner. . . at any time." 
Rule 22(e) of the Utah Rules of Criminal Procedure allow trial courts the power to 
correct an illegal "at any time, whether before or after an appeal, and even if there is no 
appeal." State v. Babbel. 813 P.2d 86 (Utah 1991). However, "when a sentence is 
4
 Utah Code Annotated § 41-6-44(6)(a)(i). 
5
 Utah Code Annotated § 76-3-203(3) provides "a person who is convicted of a felony may be 
sentenced to an imprisonment for an indeterminate term as follows:... (3) in the case of a 3rd degree 
felony, unless the statute provides otherwise, for a term not to exceed 5 years." 
6
 Utah Code Annotated § 76-3-204(2) provides "a person who has been convicted of a 
misdemeanor may be sentenced to an imprisonment as follows: . . . (2) in the case of a class B 
misdemeanor for a term not exceeding 6 months." 
7 
patently illegal, an appellate court can vacate an illegal sentence without first remanding 
the case to the trial court, even if the matter was never raised before." State v. Brooks. 
908 P.2d 856 at 858 (Utah 1995). 
Defendant/Appellant was properly convicted of a DUI class B misdemeanor. 
However, Defendant/Appellant's sentence was patently illegal in that 
Defendant/Appellant's sentence is consistent with a 3rd degree felony and not that of a 
class B misdemeanor. 
(Point II) 
THE TRIAL COURT COMMITTED PLAIN ERROR BY SENTENCING 
DEFENDANT/APPELLANT TO A SENTENCE CONSISTENT WITH THAT OF A 
3RD DEGREE FELONY WHEN DEFENDANT/APPELLANT WAS CONVICTED OF A 
CLASS B MISDEMEANOR. 
A finding of plain error requires: (1) an error occurred; (2) the error was obvious; 
and (3) the error was harmful. See State v. Menzies. 889 P.2d 393, 403 (Utah 1994) 
[citing State v. Dunn. 850 P.2d 1201, 1208 (Utah 1993)]. "If any one of these elements 
is missing, there can be no finding of plain error." Id. 
All three of the elements occurred: 
(1) An error occurred: When Defendant/Appellant was sentenced to a DUI 
3rd degree felony when he was found guilty of a class B misdemeanor. The trial court 
did not enhance Defendant/Appellant's conviction to a 3rd degree felony. 
(2) The error was obvious: A simple review of the record indicates that the trial 
court did not rule on Defendant/Appellant's Brief in Opposition to Plaintiff's Motion to 
Include Enhancement nor did the court ever find Defendant/Appellant guilty of the 
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enhancement. The court did, however, state at sentencing, "I understand we have a 3rd 
degree felony, Driving Under the Influence." 
(3) The error was harmful: As a result, Defendant/Appellant was sentenced to 
an indeterminate term not to exceed 5 years7 in the Utah State Prison rather than a 
sentence that would have been consistent with a class B misdemeanor. 
The trial court committed plain error. Since the term of the confinement imposed 
on Defendant/Appellant exceeds that as provided by Utah Statute for a 
class B misdemeanor, the sentence was illegal and imposed in an illegal manner and 
should be vacated accordingly. 
CONCLUSION AND REQUEST FOR RELIEF 
The trial court's Sentence, Judgment, Commitment was illegal in that it was 
consistent of that of a 3rd degree felony when the Defendant/Appellant was found guilty 
of a class B misdemeanor. The trial court committed plain error. All three elements 
apply. Defendant/Appellant requests this court to vacate that portion of the Sentence, 
Judgment, Commitment that relates to the DUI conviction. 
DATED this I X day of October, 2004. 
y6regoiySkabelund 
^ Attorney for DEFENDANT/APPELLANT 
7
 Defendant/Appellant actually served 15 months in the Utah State Prison and is currently on 
parole. The maximum sentence Defendant/Appellant could have been sentenced to was 6 months in the 
Cache County Jail. 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the above and foregoing 
BRIEF OF APPELLANT in the United States mail, postage prepaid, to the following: 
Matthew D. Bates 
Attorney General's Office 
160 East 300 South, 6th Floor 
Salt Lake City, UT 84114 
DATED this / ¥ day of October, 2004. 
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FIRST DISTRICT - CACHE COURT 
CACHE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
JAMES J QUINN, 
Defendant 
MINUTES 
SENTENCE, JUDGMENT, COMMITMENT 
Case No: 011100562 FS 
Judge: CLINT S. JUDKINS 
Date: September 15, 2003 
PRESENT 
C l e r k : l e s l i e c 
P r o s e c u t o r : BAIRD, TONY C 
Defendan t 
Defendant's Attorney(s): SKABELUND, GREG 
DEFENDANT INFORMATION 
Date of birth: July 4, 1965 
Video 
Tape Count: 9:18 
CHARGES 
1. DRIVING UNDER THE INFLUENCE OF ALC/DRUGS - 3rd Degree Felony 
Plea: Guilty - Disposition: 09/06/2002 Guilty 
2. OPEN CONTAINER/DRINKING ALCOHOL IN VEHIC - Class C Misdemeanor 
Plea: Not Guilty - Disposition: 09/06/2002 Guilty 
3. DRIVE W/ WRONG CLASS OF LICENSE - Class C Misdemeanor 
Plea: Not Guilty - Disposition: 09/06/2002 Guilty 
SENTENCE PRISON 
Based on the defendant's conviction of DRIVING UNDER THE INFLUENCE 
OF ALC/DRUGS a 3rd Degree Felony, the defendant is sentenced to an 
indeterminate term of not to exceed five years in the Utah State 
Prison. 
COMMITMENT is to begin immediately. 
To the CACHE County Sheriff: The defendant is remanded to your 
custody for transportation to the Utah State Prison where the 
defendant will be confined. 
Paqe 1 
Case No: 011100562 
Date: Sep 15, 2003 
SENTENCE RECOMMENDATION NOTE 
Court encourages Defendant to take advantange of substance abuse 
counseling programs while at the Utah State Prison. 
SENTENCE JAIL 
Based on the defendant's conviction of OPEN CONTAINER/DRINKING 
ALCOHOL IN VEHIC a Class C Misdemeanor, the defendant is sentenced 
to a term of 10 day(s) 
Based on the defendant's conviction of DRIVE W/ WRONG CLASS OF 
LICENSE a Class C Misdemeanor, the defendant is sentenced to a term 
of 10 day(s) 
Credit is granted for time served.• 
SENTENCE JAIL CONCURRENT/CONSECUTIVE NOTE 
Sentence to run concurrent. 
SENTENCE FINE 
Charge # 1 Fine: $1200.00 
Suspended: $0.00 
Surcharge: $548.14 
Due: $1200.00 
Charge # 2 
Charge # 3 
Total Fine 
Total Suspended 
Total Surcharge 
Total Principal Due 
$1200.00 
$0 
$548.14 
$1200.00 
Paae 2 
Case No: 011100562 
Date: Sep 15, 2003 
Plus Interest 
Dated this //- day of 
KINS -^  
urt Judge\ 
3 
; / 
^ 
Page 3 (last) 
Gregory Skabelund #5346 / / '!.V 
Attorney at Law ^ ••' ,..; .. " I 
2176 North Main " '' 
Logan, UT 84341 
(435) 752-9437 
IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY 
STATE OF UTAH 
STATE OF UTAH, 
Plaintiff/Appellee, NOTICE OF APPEAL 
v Case No. 011100562 FS 
JAMES J. QUINN, Judge Clint S. Judkins 
Defendant/Appellant. 
Notice is hereby given that Defendant/Appellant, JAMES J. QUINN, appeals to 
the Utah Court of Appeals the final judgment and sentence of the Honorable Clint S. 
Judkins entered in this matter on September 15, 2003. The appeal is taken from the 
entire judgment and sentence. 
DATED this / / day of October, 2003. 
,6rego/y Skabelund 
Attorney for Defendant/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the above and foregoing 
NOTICE OF APPEAL in the United States mail, postage prepaid, to the following: 
Tony Baird 
Deputy Cache County Attorney 
I I West 100 North, 2nd Floor 
Logan, UT 84321 
DATED this JJ/_ day of October, 2003. 
-- c*: 
